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IN THE THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIM 

TRIBUNAL, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Member,MACT,  

    Udalguri, Assam.  

 

Reference    : MAC CASE NO.22/2014. 

Claimants            :  Smti.Surjya Moni Das 

    

          Vs 

1. Sri Sankar  Das….Owner of the vehicle. 

2. New India Insurance Co. Ltd. 

Tezpur Branch......... Insurer. 

                                ……………. Opposite parties. 

 Date of hearing argument:- 29.7.2015. 

Date of Judgment  : 18.8.2015. 

For the claimants  : Mr. N.Islam, Advocate. 

For the insurer : Mr. B. Sarma, Advocate. 

 

J U D G M E N T 

 

1.  This is a petition U/S 166 of the M.V. Act. 

2. Brief fact of the case, is that on 4.10.14 at about 4.30 PM while 

Rajendra Das was coming from Balipara Chowk to him home on foot by his 

extreme left side, the offending tractor bearing No.AS-13/C-4023 coming at a 

high speed knocked down him causing grievous injury to his body. 

Immediately he was taken to Mangaldai Civil Hospital but the doctor of said 

hospital declared him dead. Accordingly, Kalaigaon P.S. registered a case vide 

Kalaigaon P.S. case No. 145/14 U/S 279/304(A) IPC. The aforesaid vehicle was 

insured with New India Assurance Co. Ltd., Tezpur Branch vide policy No. 

53070431140100001244 and the insurance was valid till 26.5.15. As such, the 

claimant has claimed a compensation of Rs.20,00,000/-.  
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3. O.P. No.1 and 2 contested the case by filing written statement.  

4. The O.P. No. 1 and 2 has appeared and contested the case by filing 

W.S. In the W.S filed by O.P. No.1 contesting and controverting all the 

averments of the petition inter-alia stating that the vehicle is insured with the 

Oriental Insurance Co. Ltd., vide policy No. 53070431140100001244 and the 

insurance was valid till 26.5.15. That apart, O.P. NO.1, owner cum driver of the 

vehicle has a valid DL. The driver of the vehicle drove the vehicle at a normal 

speed and with due caution. It was not due to negligence of the driver of the 

vehicle but to sudden accident and as such praying for dismiss the claim 

petition against the O.P.   

5. O.P. No.3 has contested the case by filing written statement and stated 

that the claim is not maintainable; the petition is barred by law of limitation. 

The O.P. has denied each and every allegation made in the claim petition saves 

and except what is specifically admitted. The O.P. denied that at the relevant 

point of time the alleged vehicle was driving rashly and negligently. Besides the 

O.P. stated that the driver has no valid driving licence and there was no valid  

permit and fitness certificate of the vehicle. Despite that they are not liable to 

pay any compensation.  

6. For sake of convenience, upon pleadings of the parties following issues 

are framed :-  

(1) Whether the accident took place  due to rash and negligent 

driving of vehicle No.AS-13/C-4023 (Tractor), the claimant’s 

husband died due to accident? 

(2) Whether the offending vehicle was duly insured  with New 

India Assurance Company Limited, Tezpur Branch at the time of 

accident? 

(3) What shall be the just and proper compensation and by 

whom is payable?  

(4) Whether the claimant is entitled to get the relief as prayed 

for? 

7. The claimant examined two witnesses including herself. The O.P. did 

not adduce any evidence. But ld. counsel for O.P. duly cross-examined the 

evidence of claimant. 
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8. I have also heard argument put forward by ld. counsel for both parties. 

I have thoroughly perused the whole evidence on record.  

 

DECISION AND REASONS FOR DECISION 

 

ISSUE NOS. 1 AND 2:- 

 

9.  As both the issues are inter-related  with each other, so both the issued 

are taken together for decision. He stated that  

10. The claimant, CW.1, Smti. Surjya Mani Das stated that the deceased 

Rajendra Das is her husband who died in a motor vehicle accident on 4.10.14. 

On 4.10.14 at about 4.30 PM while Rajendra Das was coming from Balipara 

Chowk to him home on foot by his extreme left side, the offending tractor 

bearing No.AS-13/C-4023 coming at a high speed knocked down him causing 

grievous injury to his body. Immediately he was taken to Mangaldai Civil 

Hospital but the doctor of said hospital declared him dead. Her husband was 

running a grocery shop,  and his average monthly income was Rs.10,000/-. 

She has claimed Rs.20,00,000/- as compensation. The claimant exhibited 

Accident Information Report, as Ext.1, Post-mortem report as Ext.2 and one 

income certificate as Ext.3.  

 Though she has been exposed to long cross-examination  but except 

giving suggestions the evidence as to at the relevant time the driver of the 

offending vehicle in so rash and negligence manner whereby knocked down 

the deceased has remained unchallenged.  

11. Supporting the evidence of CW.1, the CW.2, Surendra Nath Das the eye 

witness to the occurrence stated that at the relevant time accused came 

towards their home from Balipara Chowk on walking. During that time the 

tractor bearing No.AS-13/C-4023 drove in rash and negligence manner 

knocked the deceased from back side and dragged him to some extent. As a 

result, the injured sustained severe injury. Immediately the injured was 

removed to Kalaigaon CHC then  to Mangaldai Civil Hospital, where he 

succumbed to injury. 

 Though he has been exposed to long cross-examination but the 

evidence as to his presence at the place of occurrence cannot be ruled out.  
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 12. From the record and evidence, it is clearly reveals that the accident 

took place on or about 4.30 PM of 4.10.14. It is also been well established that 

at the relevant time the driver of the vehicle has all the valid documents. 

Besides, the said vehicle was insured with New India Assurance Co. Ltd., vide 

policy No. 53070431140100001244 and the insurance was valid till 26.5.15.  

From the accident information report, Ext.1, it reveals that  the accident took 

place on 4.10.14 and the validity of the insurance was existed till 26.5.15. So, 

it appears that the accident was taken place during  the existence of validity of 

insurance. As discussed above, prosecution evidence ably proved that the 

accident took place due to rash and negligent driving  of the vehicle bearing 

Registration No. AS-13/C-4023 as a result  the claimant’s husband Rajendra 

Das was died and the offending vehicle was duly insured with the New India 

Assurance Co. Ltd., Tezpur Branch at the time of accident.  

 Hence, both the issues are decided in favour of the claimant positively. 

ISSUE NO.3  & 4:- 

13. Both the issues are taken up together as issue No.4 is related with 

Issue No.3. 

14. While discussing the issue NO.1 and 2 it is already proved  that the 

offending vehicle was insured with O.P. No.2 and the accident took place  

during the subsistence  of the policy.  

15. Now addressing to the question as to the extent to pay compensation 

by O.P. No.2 to claimant. The materials on record reveal that according to 

claim petition and post-mortem report the deceased was 32 years old. CW.1 

stated in her evidence that her husband Rajendra Das was a business man 

having a grocery shop. CW.1 also stated that his approximate monthly income 

was Rs.10,000/-.  

16. The summary principle laid down by the Hon’ble Supreme Court in 

Sarala Verma and Ors Vs. Delhi Transport Corporation DTC, the multiplier 

observed by the Hon’ble Supreme Court for a person 32 years is “16”.  

17. Here in the present case deceased was a man of 32 years. Though 

claimant stated that the profession of deceased was a business man whereby 

he earned Rs.10,000/- per month but claimant has submitted no such 

authentic document from the competent authority like the Income Tax Officer 

or Revenue Officer. If the deceased was a businessman the claimant should 
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have filed an Income tax return. But claimant failed to adduce any such 

authentic document document to substantiate the profession and income of 

the deceased. However, the claimant has filed a certificate issued by President 

of Balipara Bebashayee Santha which shows that deceased was a grocery 

businessman and has earned Rs.10,000/- to 12,000/- per month. But the said 

Ext.3 is not certified or counter signed by any Revenue Authority or Income 

Tax Authority and or any of the legitimate body. As such the aforesaid 

document cannot be used as an income certificate for the deceased to 

computing accident compensation case. However, it appears that CW has not 

cross-examined or made any suggestion that deceased was a handicap person 

by any means. He was unable to do any ordinary pursuit. In absence of such 

evidence, it is presumed that deceased was at least a daily wage earner. So, in 

my considered opinion  the deceased could have definitely  earned something 

by way of daily wages. Therefore, it would be justified if it is fixed a Notional 

Income which is Rs.150/- per day (according to Minimum Wage Act). So, in 

that terms he could have been earned Rs. 150 x 26 (which includes the four 

Sunday of a month)= 3900/- per month. As such annual income would have 

been 3900 X 12 = Rs. 46,800/- per year. If the said amount is multiplied by 

16, the loss of income would have worked to an amount of Rs. 46,800 X 16 = 

Rs. 7,48,800/-. 

18. Here in the present case, as already stated deceased was a 

businessman having seven numbers of dependent. But, other than that 

averment in the claim petition the claimant has failed to produce any certificate 

from competent authority to show that the aforesaid dependents are still living. 

In absence of such documents, the claim of seven dependents of the deceased 

cannot be believed. In this connection, I may put my reliance in a case law to 

consider  the deduction amount on account of personal expenses by the 

deceased, i.e. Sayed Basir Ahmed  and ors. Vs. Jamir and another, reported in 

AIR 2009 SC 1219, wherein, it has been held in column 18 that “ in the 

question of deduction on account of personal expenses by the deceased, there 

is no set formula which could be applied in every cases to determined as to 

what should be the deduction on this count. The contention that deduction on 

that count cannot be exceeded 1/3rd on the ground that there is some 

signatory recognition in the 2nd schedule  of the Act for such deduction is not 
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untenable. The said deduction would depend upon facts and circumstances of 

each cases.”  

19. In the present case, no evidence was laid on this point as well as the 

absence of any evidence to the contrary the practice is to deduct towards  

personal and living expenses of deceased 1/3rd of the income  in case he was 

married and ½ (50 %)  if he was bachelor.  

20. In the instant case deceased was a man of 32 years. So, 1/3rd of the 

income is to be deducted with a presumption  that had the deceased  been 

alive  he could have spent 1/3rd  of his income on his personal expenses.  

21. As discussed above, the computation of the compensation is made as 

follows:-  

By deducting 1/3rd  of Rs. 7,48,800 is    = Rs. 4,99,200/-  

Funeral expenses             = Rs.      5,000/- 

Loss of consortium                              = Rs.      5,000/-   

 Total                                                    Rs.  5,09,200/-. 

22. As such, the claimant is entitled to get Rs.  5,09,200/- as 

compensation. But, who is liable to pay the compensation?  

23. It has already stated that the vehicle was duly insured with O.P. No.2 

i.e. New India Assurance Co. Ltd., Tezpur Branch, Tezpur.  

 

24. Ld counsel for O.P. No.2 strenously argued before me that at the 

relevant time the driver of the offending vehicle does not bear any valid driving 

licence to drove the tractor, since the rash and negligence driving of the driver, 

who has not possessed driving licence for driving the tractor, so insurance 

company is not liable to pay the compensation to the claimant.  

25.  To fortify his argument ld. Counsel for insurance company submitted 

the following case law:- S.Iyyapan Vs. United India Insurance Company Ltd. 

and other, reported in (2013) 7 SCC 62.  

26. Per contra, ld. Counsel for claimant submitted that the compensation 

cases are arise on social welfare legislation of the State. The legislation like 

Fatal Accident Act and Motor Vehicle Act and Torts. In adjudicating such cases, 

the claim cases should not be considered like those of easement or mortgage 

or property dispute. In such cased, the approach should be humanistic, liberal, 

non technical and equitable.  
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27. To fortify his argument ld. Counsel for claimant submitted the following 

case laws:-  

(1) Pepsu Road Transport Corporation Vs. National Insurance Co., reported in 

AIR 2014 SC 305;  

(2) Rajehs and others Vs. Rajbir Singh and others, reported in 2013 AIAR 

(Civil) 662.  

28. I have thoroughly perused whole the case laws cited by ld. Counsel for 

both parties.  

29. Here in the present case, it is a fact that the driver of the aforesaid 

offending vehicle does not have specific licence to drive the tractor. But he has 

a licence of LMV transport (commercial). It is a fact that absence of said proper 

licence to drive the tractor could not be ground for insurer to disown its 

liabilities to pay compensation to third party. More so, when the third party had 

statutory right to recover compensation from insurer and it was for the insurer 

to proceed against the insured for recovery of amount paid to third party in 

case there was any breach of condition of insurance policy as held in the 

S.Iyyapan Vs. United India Insurance Company Ltd. and other, reported in 

(2013) 7 SCC 62. Under such circumstances, the O.P. No.2 is liable to pay 

compensation.  

ORDER 

30. In the result, the claim petition is allowed awarding Rs.  5,09,200/- 

(Rupees five lacs nine thousand two hundreds) only including interim relief if 

paid. In the claim petition the claimant stated that she has four numbers of 

minor sons and daughters and three numbers are major dependents including 

her and parents. So, O.P.,2 is directed to make payment 42.85 % of total 

awarded amount shall be released at once through the account payee Cheque 

in the name of claimant by the O.P. No.2, New India Assurance Co. Ltd. with 

interest thereon @ 6% from the date of filing the claim petition i.e. 17.12.2014 

and remaining 57.15 % of the total awarded amount shall be released in the 

form of fixed deposit at any Nationalised Bank for five years in the name of (1) 

Ratul Das, (2) Rakesh Das, (3) Ruma Das and (4) Rasmita Das with interest 

thereon @ 6% from the date of filing the claim petition i.e. 17.12.2014. O.P. 

No.2 is further directed to deposit the Fixed Deposit Receipt before the court 

and clear the amount within a period of 30 days failing which the O.P. No.2, 
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New India Assurance Co. Ltd. Tezpur Branch, Tezpur Shall be liable to pay 

further interest in the same rate till the day of realization.  

 Given under my hand and seal of this court on this the   18th    day of 

August,2015  at Udalguri Court. 

 

   (A.K.Borah)                                                                                                                                        
Member, MACT, 

                  Udalguri, BTAD. 
  

         Dictated and corrected by me 
      and each page bears by signature. 
 

  (A.K.Borah)                                                                                                                                  
Member, MACT,       

         Udalguri, BTAD. 
 

 

 

 
 
 
 
 
 
 


